

DEFEASANCE ESCROW AGREEMENT

between

Colorado Bridge Enterprise
and

Zions Bancorporation, National Association,

as Escrow Agent and Trustee
Dated as of December [_], 2019
DEFEASANCE ESCROW AGREEMENT
THIS DEFEASANCE ESCROW AGREEMENT (this “2019 Escrow Agreement”) is dated as of December [_], 2019 and is entered into by and between the Colorado Bridge Enterprise (the “Bridge Enterprise”) and Zions Bancorporation, National Association, in its capacity as escrow agent hereunder (in such capacity, the “Escrow Agent”) and in its capacity as trustee (in such capacity, the “Trustee”) under the Master Trust Indenture dated as of December 15, 2010 (the “Master Indenture”) between the Bridge Enterprise and the Trustee, as amended, and the 2019 Supplemental Trust Indenture dated as of December [_], 2019 (the “2019 Supplemental Indenture”) between the Bridge Enterprise and the Trustee.  Capitalized terms used but not defined herein have the meanings assigned to them in the Glossary attached as Appendix B to the 2019 Supplemental Trust Indenture (the “Glossary”).

W I T N E S S E T H:
WHEREAS, the Bridge Enterprise is a government-owned business within the Colorado Department of Transportation created by the Funding Advancements for Surface Transportation and Economic Recovery Act of 2009, title 43, article 4, part 8, Colorado Revised Statutes, as amended ("FASTER"), for the purpose of financing certain Designated Bridge Projects.

WHEREAS, the Escrow Agent is a commercial bank having full trust powers located within Colorado which is a member of the Federal Deposit Insurance Corporation; and

WHEREAS, the Bridge Enterprise has previously issued the Colorado Bridge Enterprise Revenue Bonds, Senior Taxable Build America Series 2010A (the “2010A Bonds”), pursuant to the Master Indenture and the 2010 Supplemental Trust Indenture dated as of December 15, 2010, as amended (the “2010 Supplemental Indenture”), by and between the Bridge Enterprise and the Trustee; and 
WHEREAS, pursuant to Section 1.03 of the 2010 Supplemental Indenture, the 2010A Bonds maturing on December 1, 2027, originally issued and currently outstanding in the principal amount of $42,820,000 (the “Refunded Bonds”), are subject to redemption at the option of the Bridge Enterprise on December 1, 2020 (the “Redemption Date”) at a redemption price (the “Redemption Price”) equal to the principal amount of the Refunded Bonds so redeemed (with no redemption premium), plus accrued interest to the Redemption Date

WHEREAS, the Bridge Enterprise desires to refund and defease the Refunded Bonds in advance of their respective maturities; and
WHEREAS, Section 9.02 of the Master Indenture provides that the Refunded Bonds shall be deemed to be defeased within the meaning of the Master Indenture if: (a) the Bridge Enterprise has irrevocably instructed the Trustee to give notice of redemption of the Refunded Bonds as provided in the Master Indenture and the 2010 Supplemental Indenture; (b) there shall have been deposited with the Escrow Agent, in trust in a Defeasance Escrow Account (as defined in the Glossary), either money in an amount which shall be sufficient, or Defeasance Securities (as defined in the Glossary) the principal of and interest on which without any reinvestment thereof when due will provide money which, together with the money, if any, deposited with the Escrow Agent, shall be sufficient to pay when due the principal or Redemption Price of, and interest due and to become due on, such Refunded Bonds on or prior to the Redemption Date or maturity date thereof, as the case may be; (c) a verification report (the “Verification Report”) of a certified public accountant has been delivered verifying the sufficiency of the deposit to the 2019 Escrow Fund described in clause (b) of this recital; and (d) the Trustee receives an opinion, in form and substance satisfactory to the Trustee, of Bond Counsel that all requirements of the Master Indenture for such defeasance have been complied with and such defeasance will not constitute a violation by the Bridge Enterprise of its tax covenant contained in Section 5.05 of the Master Indenture; and

WHEREAS, this 2019 Escrow Agreement irrevocably instructs the Trustee to give notice of redemption of the Refunded Bonds as provided in the Master Indenture and the 2010 Supplemental Indenture; and 

WHEREAS, the Bridge Enterprise has provided the Trustee the Verification Report of Causey, Demgen & Moore, P.C., certified public accountants (the “Verification Agent”), in form and substance acceptable to the Trustee; and
WHEREAS, the Bridge Enterprise has provided the Trustee with an opinion, in form and substance satisfactory to the Trustee, of Bond Counsel that all requirements of the Master Indenture for defeasance of the Refunded Bonds have been complied with and such defeasance will not constitute a violation by the Bridge Enterprise of its tax covenant contained in Section 5.05 of the Master Indenture; and

WHEREAS, pursuant to the Master Indenture and the 2019 Supplemental Indenture, the Bridge Enterprise is on the date hereof issuing the Colorado Bridge Enterprise Senior Revenue Refunding Bonds, Series 2019A (the “Series 2019A Senior Bonds”), for the purpose of refunding and defeasing the Refunded Bonds in advance of their respective maturities; [and]
[WHEREAS, pursuant to the Master Indenture and the 2019 Supplemental Indenture, the Bridge Enterprise is on the date hereof transferring moneys from the [________][Fund/Account] to the 2019 Escrow Fund (as defined herein) for the purpose of defeasing the Refunded Bonds; ]
NOW, THEREFORE, the parties hereto recite, and in consideration of the mutual covenants and payments contained or described herein, agree as follows:

1. Creation of and Initial Deposit to 2019 Escrow Fund.

(a) The Escrow Agent shall create a Defeasance Escrow Account as a trust account to be designated the Colorado Bridge Enterprise 2019A Refunding Escrow Fund (the “2019 Escrow Fund”).  Simultaneously with the execution and delivery of this 2019 Escrow Agreement, the Bridge Enterprise has deposited $[_______] into the 2019 Escrow Fund, consisting [entirely] of [(i) $[_______] in] proceeds of the Series 2019A Senior Bonds[, (ii) $[_______] of other Bridge Enterprise moneys on deposit in the [_______] Account of the [_______] Fund, and (iii) $[_______] in other Bridge Enterprise moneys on deposit in the [_______] Account of the [_______] Fund], and directs the Trustee to transfer the amounts described in clauses (ii) and (iii) from such respective accounts to the 2019 Escrow Fund].  Such amount[s] shall be used to purchase the Defeasance Securities described in Exhibit [_] to Appendix A attached hereto for the amount of $[_______] and to establish an initial cash balance of $[_______].

(b) The Escrow Agent shall hold the 2019 Escrow Fund for the benefit of the Owners of the Refunded Bonds, who are hereby granted an express lien on the 2019 Escrow Fund to secure the payment when due, pursuant to Section 3(a) hereof, of the Redemption Price of the Refunded Bonds.  The Escrow Agent shall hold the 2019 Escrow Fund separate and wholly segregated from all other funds and securities of the Escrow Agent, and shall never commingle any securities or money held in the 2019 Escrow Fund with any other securities or money.  To the extent not insured by the Federal Deposit Insurance Corporation, any uninvested money held in the 2019 Escrow Fund shall be continuously secured by the deposit in a Federal Reserve Bank of direct obligations of the United States of America in a principal amount always not less than the total amount of such uninvested money.  
2. Exercise of Redemption Option.  The Bridge Enterprise hereby exercises its option pursuant to Section 1.03 of the 2010 Supplemental Indenture to redeem the Refunded Bonds on the Redemption Date at the Redemption Price.  The Trustee hereby acknowledges that the Bridge Enterprise has hereby exercised such option and given the Trustee, in Section 5 hereof, irrevocable instructions to give notice of the redemption of the Refunded Bonds for purposes of Section 9.02 of the Master Indenture.

3. Payment of Interest on and Redemption Price of Refunded Bonds.

(a) The Escrow Agent shall transfer to the Trustee the amounts payable from the 2019 Escrow Fund hereunder (except as set forth in Section 6 hereof) in time for the Trustee to use the same, and the Trustee shall use the same, for the purpose of timely paying: (i) the interest payable on the Refunded Bonds to and including the Redemption Date; and (ii) the Redemption Price of the Refunded Bonds on the Redemption Date.
(b) The interest payable on the Refunded Bonds to and including the Redemption Date and the Redemption Price of the Refunded Bonds payable on the Redemption Date is set forth in Exhibit [_] to Appendix A hereto.
4. Verification Report.  Attached hereto as Appendix A is a copy of the Verification Report prepared by the Verification Agent, a firm of independent certified public accountants licensed to practice in Colorado, addressed to the Bridge Enterprise and the Trustee.  With the report, the Verification Agent has delivered its opinion, addressed to the Bridge Enterprise and the Trustee, that the computations represented in Exhibits [_] to Appendix A hereto, which indicate that the amounts payable from the 2019 Escrow Fund hereunder will produce the amounts necessary to provide for the timely payment of the payments on the Refunded Bonds described in Section 3 hereof, are mathematically correct.
5. Redemption Notices.  The Bridge Enterprise hereby irrevocably instructs the Trustee to deliver a notice, not less than thirty days prior to the Redemption Date, of the redemption of the Refunded Bonds on the Redemption Date in accordance with the redemption notice provisions of the Master Indenture and the 2010 Supplemental Indenture, in the form attached hereto as Appendix B.
6. Reinvestment or Substitution of Cash in 2019 Escrow Fund.  The Escrow Agent may reinvest any cash in the 2019 Escrow Fund or substitute any investment for any such cash; provided that:
(a) the Bridge Enterprise directs the Escrow Agent to take such action;

(b) the reinvestment or substitute investments meet the following requirements:

(i) the requirements of Title 11, Article 56, Colorado Revised Statutes, as amended, are met;

(ii) such investments are Defeasance Securities; and
(c) the Bridge Enterprise causes to be addressed and delivered to the Trustee and the Escrow Agent:

(i) a verification report by a certified public accountant licensed to practice in Colorado stating that after such action the 2019 Escrow Fund will contain either moneys in an amount which shall be sufficient, or Defeasance Securities, the principal of and the interest on which when due, and without any reinvestment thereof, will provide moneys which, together with the moneys, if any, deposited into or held in the 2019 Escrow Fund shall be sufficient, to pay when due the amounts set forth in Section 3 hereof; 

(ii) an opinion of Bond Counsel, to the effect that such action (A) will not cause interest on any of the Series 2019A Senior Bonds to be included in gross income for federal income tax purposes or to be a specific item of tax preference for purposes of the federal alternative minimum tax and (B) complies with the Constitution and laws of the State of Colorado and the applicable provisions of this 2019 Escrow Agreement, the Master Indenture, the 2010 Supplemental Indenture, and the 2019 Supplemental Indenture; and

7. Compensation of Escrow Agent.  The Escrow Agent expressly waives any lien upon or claim against the moneys and securities in the 2019 Escrow Fund and the Trust Estate for its services under this 2019 Escrow Agreement.  The Escrow Agent agrees that it is being compensated pursuant to the Master Indenture for any services performed by it in its capacity as Trustee, that it will not be entitled to, and will not seek, any additional compensation for such services and that it will not fail to perform any of such services because it is not compensated under the Master Indenture, it being recognized that its only remedy for not being compensated for such services is under the Master Indenture.
8. Notices and Reports by Escrow Agent; Examination of Records.  
(a) On or before [January 15, 2021] and each [January 15] thereafter (and any such later date provided for in Section 16 hereof), the Escrow Agent shall deliver to the Bridge Enterprise a report describing all money it has received and all payments it has made or caused to be made hereunder through the preceding December 1.
(b) The Bridge Enterprise also shall have the right, at any time, to examine all records of the Escrow Agent regarding the status of the 2019 Escrow Fund and the details of all income, investments, reinvestments, redemptions and withdrawals therefrom.

(c) The Escrow Agent, on behalf of the Bridge Enterprise, shall file an appropriate notice, by written or electronic means, of the defeasance of the Refunded Bonds with the Municipal Securities Rulemaking Board’s Electronic Municipal Market Access System, with a portal at http:emma.msrb.org, which notice shall prominently state the date, title and CUSIP numbers of the Refunded Bonds and shall the describe the defeasance of such Refunded Bonds.  A form of such notice is attached hereto as Appendix C.

(d) The Escrow Agent shall immediately notify the Bridge Enterprise and Morgan Stanley & Co. LLC, as the Original Purchaser of the Series 2019A Senior Bonds, by first‑class mail, postage prepaid, whenever, for any reason, moneys held in the 2019 Escrow Fund will be insufficient to pay the principal of, interest on and redemption price of the Refunded Bonds when due and payable in accordance with the 2010 Supplemental Indenture.

9. Beneficiaries, Successors and Assigns.

(a) This 2019 Escrow Agreement shall be binding upon and shall inure to the benefit of the Bridge Enterprise, the Escrow Agent, and the Trustee and their respective successors and assigns.

(b) In addition, this 2019 Escrow Agreement shall constitute a third party beneficiary contract for the benefit of the Owners of the Refunded Bonds.  Such third party beneficiaries shall be entitled to enforce performance and observance by the Bridge Enterprise and the Escrow Agent of the respective agreements and covenants herein contained as fully and completely as if such third party beneficiaries were parties hereto.
(c) Any commercial bank having full trust powers located within Colorado which is a member of the Federal Deposit Insurance Corporation into which the Escrow Agent may be merged or with which it may be consolidated or any bank resulting from any merger or consolidation to which it shall be a party or any such bank to which the Escrow Agent may sell or transfer all or substantially all of its corporate trust business shall, unless the Bridge Enterprise disapproves in writing after notice to the Bridge Enterprise of such merger, consolidation, sale or transfer, be the successor escrow agent hereunder without the execution of any document or the performance of any further act.  In the event the Bridge Enterprise disapproves of the successor escrow agent resulting from any of such events, the Bridge Enterprise shall immediately appoint another commercial bank having full trust powers located within Colorado which is a member of the Federal Deposit Insurance Corporation whereupon such successor agent shall immediately succeed to the respective agreements and covenants hereunder.  Notwithstanding the foregoing, the Escrow Agent shall continue to act as Escrow Agent hereunder until the successor Escrow Agent has accepted its duties hereunder and all assets of the 2019 Escrow Fund have been transferred to the successor Escrow Agent. 

10. Escrow Agent’s Standard of Care and Liability.  To the extent permitted by law, the Escrow Agent shall not be liable or responsible for any loss resulting from any investment made pursuant to this 2019 Escrow Agreement and in full compliance with the provisions hereof, except for any loss resulting from its negligence or willful misconduct.  The Bridge Enterprise shall not be liable for any acts or failure to act of the Escrow Agent.
11. Revocation or Amendment.

(a) Except as otherwise provided in paragraph (b) of this Section, this 2019 Escrow Agreement may not be revoked or amended without the written consent of the Owners of all the Refunded Bonds.  The provisions of this Section shall not prohibit the termination of this 2019 Escrow Agreement pursuant to Section 16 hereof.

(b) Notwithstanding paragraph (a) of this Section, the Bridge Enterprise and the Escrow Agent may, without the consent of, or notice to, the Owners, amend this 2019 Escrow Agreement for any one or more of the following purposes:

(i) insertion of unintentionally omitted material, correction of mistakes or clarification of ambiguities;

(ii) pledging of additional security for the payment of the amounts described in Section 3(a) hereof; and

(iii) providing for the deposit of additional cash or securities into the 2019 Escrow Fund.

(c) No amendment to this 2019 Escrow Agreement shall be effective until the Bridge Enterprise causes to be addressed and delivered to the Escrow Agent an opinion of Bond Counsel to the effect that the amendment (i) will not cause interest on any of the Series 2019A Senior Bonds to be included in gross income for federal income tax purposes or to be a specific item of tax preference for purposes of the federal alternative minimum tax and (ii) complies with the Constitution and laws of the State of Colorado and the applicable provisions of this 2019 Escrow Agreement, the Master Indenture, the 2010 Supplemental Indenture, and the 2019 Supplemental Indenture.
12. Acknowledgements.  The Bridge Enterprise, the Trustee and the Escrow Agent hereby acknowledge that: (a) the amounts described in Section 1(a) hereof have been deposited into the 2019 Escrow Fund pursuant to Section 1(a) hereof; (b) upon receipt by the Escrow Agent, such amounts, together with the investment proceeds thereon, have been and will be irrevocably deposited into and held in the 2019 Escrow Fund; and (c) the Bridge Enterprise has no rights or interests, directly or indirectly, in or to any amounts held in the 2019 Escrow Fund from time to time.  

13. Severability.  If any one or more of the covenants or agreements provided in this 2019 Escrow Agreement is determined by a court of competent jurisdiction to be contrary to law, such covenant or agreement shall be deemed and construed to be severable from the remaining covenants and agreements herein contained and shall in no way affect the validity of the remaining provisions of this 2019 Escrow Agreement.

14. Counterpart Execution.  This 2019 Escrow Agreement may be executed in several counterparts, all or any of which shall be regarded for all purposes as one original and shall constitute and be but one and the same instrument.

15. Time is of the Essence.  Time shall be of the essence in the performance of obligations from time to time imposed upon the Escrow Agent and the Trustee by this 2019 Escrow Agreement.

16. Termination.  This 2019 Escrow Agreement shall terminate upon the payment of all amounts required to be paid pursuant to Section 3(a) hereof; provided that the obligations of the Escrow Agent under Section 8 hereof shall continue for three years after such payments have been made and so long thereafter as records regarding the 2019 Escrow Fund are required to be maintained under federal or Colorado law.
17. Governing Law.  This 2019 Escrow Agreement shall be governed by the laws of the State of Colorado, without regard to conflict of laws principles.

[remainder of page intentionally left blank]

IN WITNESS WHEREOF, the parties hereto have caused this instrument to be duly executed by their duly authorized officers as of the date first written above.

Colorado Bridge Enterprise






By














Director
Zions Bancorporation, National Association, as Escrow Agent and Trustee







By 









Authorized Signatory, Zions Bank Division
[Signature Page to 2019 Escrow Agreement]

APPENDIX A
VERIFICATION REPORT OF CAUSEY DEMGEN & MOORE P.C.

APPENDIX B
FORM OF REDEMPTION NOTICE

Colorado Bridge Enterprise Revenue Bonds
Senior Taxable Build America Series 2010A

NOTICE IS HEREBY GIVEN that the following bonds have been duly called for redemption on December 1, 2020 (the “Redemption Date”): the Colorado Bridge Enterprise Revenue Bonds Senior Taxable Build America Series 2010A, maturing on December 1, 2027 (the “Refunded Bonds”).  The Refunded Bonds more specifically include the following bonds:

	
	Principal Amount
	Maturity Date
(December 1)
	CUSIP Numbers

	Series 2010A
	$42,820,000
	2027
	19633S AA1



If such funds are so received by the Trustee, the Redemption Price of the Refunded Bonds will become due and payable on the Redemption Date at the following address:

[To Be Provided]


The Redemption Price of the Refunded Bonds will be equal to the principal amount thereof, plus accrued interest to the Redemption Date (without redemption premium).  Interest on the Refunded Bonds redeemed on the Redemption Date, pursuant to this notice, will be paid to said date.  FROM AND AFTER December 1, 2020, INTEREST ON THE REFUNDED BONDS WILL CEASE TO ACCRUE AND BE PAYABLE.


Upon surrender of a bond to be partially redeemed, if any, it will be cancelled and a new bond equal to the principal amount of the unredeemed portion will be issued.

NOTICE:  In compliance with the Comprehensive National Energy Policy Act of 1992 (H.R. 776), and the Interest and Dividend Compliance Act of 1983, the Trustee is required to withhold at the current backup withholding rate a percentage from payments of principal to individuals who fail to furnish valid Taxpayer Identification Numbers.  A completed Form W-9 should be presented with your certificate.

Dated: ________________ ___, 2019
(To be delivered not less than thirty (30) days prior to December 1, 2020)

ZIONS BANCORPORATION, NATIONAL ASSOCIATION, as Trustee 

By ________________________________
APPENDIX C
FORM OF DEFEASANCE NOTICE
Colorado Bridge Enterprise Revenue Bonds
Senior Taxable Build America Series 2010A

NOTICE IS HEREBY GIVEN that that the following bonds have been defeased: the Colorado Bridge Enterprise Revenue Bonds Senior Taxable Build America Series 2010A, maturing on December 1, 2027 (the “Defeased Bonds”).  The Defeased Bonds more specifically include the following bonds:
	
	Principal Amount
	Maturity Date
(December 1)
	CUSIP Numbers

	Series 2010A
	$42,820,000
	2027
	19633S AA1


The Defeased Bonds have been defeased by action of the Colorado Bridge Enterprise, with proceeds from the sale of the Bridge Enterprise’s Colorado Bridge Enterprise Senior Revenue Refunding Bonds, Series 2019A[, and certain other moneys of the Bridge Enterprise], there being on deposit with Zions Bancorporation, National Association (the “Bank”), under a Defeasance Agreement between the Bridge Enterprise and the Bank, certain Defeasance Securities (as defined in the 2010 Supplemental Trust Indenture providing for the issuance of the Defeased Bonds), the maturing principal of and interest on which, together with cash held in escrow, will be sufficient to pay the interest on the Refunded Bonds in accordance with their terms until the redemption date of December 1, 2020 (the “Redemption Date”), on which date the Defeased Bonds shall be called for optional redemption at a price equal to the principal amount of each Defeased Bond, plus accrued interest to the Redemption Date, without redemption premium.
KUTAK ROCK LLP
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